IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JAMERE METTS, a m nor, by his nother, . CIVIL ACTION

Ki a Smack, MARY KATE BUGBEE, a m nor, :

by her parents, Mdlly and Todd Bugbee,

ANDREA APPLEGATE, a m nor, by her

parents Laurie and Gerard Appl egat e,

CRYSTAL WLLIAMS, a mnor, by her

foster nother, Sharlene Wall, DAN EL

M LLER, a minor, by his parents,

El i zabeth and George M| ler, DAN ELLE

VWH TE, a m nor by her nother, Marsha

Wi te, and SANDRA M TCHELL, :

i ndividually an on behalf of all others:

simlarly situated :
V.

FEATHER O. HOUSTOUN . No. 97-4123

MEMORANDUM and ORDER

Norma L. Shapiro, J. Cct ober 22, 1997

Plaintiffs are individuals who receive nedi cal assistance
services from several health nmai ntenance organi zations (“HMX")
under contract wth the Departnent of Public Welfare. They
brought this action for declaratory and injunctive relief against
def endant Feat her Houstoun (“Houstoun”), in her capacity as
Secretary of the Departnent of Public Welfare of the Commonweal th
of Pennsylvania. Before the court is plaintiffs’ notion for
class certification. Because plaintiffs have net the
requirenents for class certification under Fed. R Cv. P. 23,

plaintiffs’ notion wll be granted.



FACTS AND PROCEDURAL HI STORY

Plaintiffs are individuals receiving nedical assistance
services for serious conditions, including cerebral palsy, spinal
nmuscul ar atrophy, chronic |ung di sease, and nitochondri al
di sease. The Medi cal Assistance (“Medical Assistance”) program
is a cost-sharing arrangenent authorized by Title Xl X of the
Soci al Security Act, 42 U S.C 8§ 1396 et seqg. Under this
program the state and federal governments finance Medica
Assi stance to individuals whose resources are insufficient to
cover the costs of their nedical care. The Commonweal t h of
Pennsyl vani a participates in a particul ar aspect of Medical
Assi stance call ed “Heal t hChoi ces” under which these individuals
are required to receive nearly all of their Medical Assistance
services through HMOs. Participating HM3Os are obligated to
provi de nedi cally necessary services, and to provide tinely and
adequate witten notice required by Medical Assistance and Title
XI X of the Social Security Act. Between February, 1997, when the
Heal t hChoi ces program began, and June, 1997, when this conpl ai nt
was filed, Medical Assistance services for each plaintiff were
term nated, reduced or denied. Plaintiffs allege that the notice
provi ded when the HMOs denied treatnent or services was often
oral, inadequate, untinely, or lacking sufficient information for
the individual to appeal the denial of services. Plaintiffs also
all ege that they were denied nedically necessary services.
Plaintiffs filed this action alleging that defendant failed to

assure that contracting HM>s provide nedically necessary
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services, and tinely and adequate witten notice of decisions
affecting the recei pt of Medical Assistance services.

Plaintiffs, by notion for class certification, proposed two
separate cl asses: !

Class A: Al Pennsylvania residents in Phil adel phia, Bucks,
Chester, Mntgonery, and Del aware counties who
recei ve Medi cal Assistance services through the
Heal t hChoi ces program whose Medi cal Assi stance
services are term nated, reduced, or denied
wi thout tinely and adequate witten notice
inform ng them of the decision.

Class B: Al Pennsylvania residents in Phil adel phia, Bucks,
Chester, Mntgonery, and Del aware counties who
recei ve Medi cal Assistance services through the
Heal t hChoi ces program whose Medi cal Assi stance
services are term nated, reduced, or denied
because of defendant’s failure to assure the
Heal t hChoi ces HMOs apply the criteria required by
Title XIX of the Social Security Act to determ ne
t he nedi cal necessity of the services.

The court held a hearing on the notion for class certification on
Cctober 7, 1997.
DI SCUSSI ON

To obtain class action certification, plaintiffs nust
establish that all four requisites of Rule 23(a) and at |east one

part of Rule 23(b) are nmet. Wetzel v. Liberty Miutual Ins. Co.,

508 F.2d 239 (3d Gr.), cert. denied, 421 U S. 1011, 95 S. C.

2415, 44 L.Ed.2d 679 (1975). Federal Rule of G vil Procedure
23(a) provides that:

One or nore nenbers of a class nmay sue or be sued as

Y Plaintiff originally proposed two classes w thout the
phrase “in Phil adel phia, Bucks, Chester, Montgonery, and Del aware
counties” in either. The parties later filed a stipulation
including this phrase in each proposed class definition.
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representative parties on behalf of all only if (1) the
class is so nunmerous that joinder of all nenbers is

i npracticable, (2) there are questions of |aw or fact
common to the class, (3) the clainms or defenses of the
representative parties are typical of the clains or

def enses of the class, and (4) the representative
parties will fairly and adequately protect the
interests of the class.

Fed. R Civ. P. 23(a). The plaintiff bears the burden of

establ i shing each of these requirenents. See Hutchinson v.

Lehman, No. 94-5571, 1995 W 31616 (E.D. Pa. Jan. 27, 1995);
Lloyd v. City of Philadelphia, 121 F.R D. 246, 249 (E. D. Pa.

1988); see also Anderson v. Honme Style Stores, Inc., 58 F.R D

125, 130 (E.D. Pa. 1972).
| . NUMEROSI TY

Class certification is based on necessity. Rule 23 provides
a renedy for situations where plaintiffs are so nunerous it is
i npracticable to bring each nenber before the court. There is no
preci se nunber necessary for class certification. The decision
of whether or not to certify a class nust be based on the

particul ar facts of each case. See, e.qg., Fox v. Prudent

Resources Trust, 69 F.R D. 74, 78 (E. D. Pa. 1975).

Wil e the absol ute nunber of class nenbers is not the sole
determ ning factor, generally the courts have found the

nunmerosity requirenent fulfilled where the class exceeds 100.

Ardrey v. Federal Kenper Ins. Co., 142 F.R D. 105, 109 (E. D. Pa.

1992) (quoting Fox, 69 F.R D. at 78); see Kromick v. State Farm

Ins. Co., 112 F.R D. 124, 127 (E.D. Pa. 1986).

“The nunerosity test is one of practicability of joinder.”
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Uloa v. Cty of Philadelphia, 95 F.R D. 109, 115 (E. D. Pa.

1982). Factors in evaluating inpracticability of joinder are: 1)
the size of the putative class; 2) the geographic |ocation of the
menbers of the proposed class; and 3) the relative ease or

difficulty in identifying nenbers of the class for joinder. See

Ardrey, 142 F.R D. at 110 (citing Andrews v. Bechtle Power Corp.,

780 F.2d 124, 131-32 (1st Cr. 1985), cert. denied, 476 U S. 1172
(1986); Kilgo v. Bowran Trans., Inc., 789 F.2d 859, 878 (11lth

Cir. 1986)); MucNeal v. Colunbine Exploration Corp., 123 F.R D

181, 185 (E.D. Pa. 1988).
The size of this class favors certification. C asses
conprised of as few as twenty-five nenbers have been certified.

See Phil adel phia Elec. Co. v. Anaconda Am Brass Co., 43 F.R D

452, 459 (E.D. Pa. 1968). The proposed cl asses exceed this
nunber. The first class includes at |east sixty-four nenbers,
and coul d conprise several hundred. (Declaration of |lene Shane
in Support of Plaintiffs’ anmended notion for class certification,
1 3.) The second class |ikely exceeds one hundred nenbers.
Geographi cal diversity favors class certification. See

Garcia v. Goor, 618 F.2d 264, 267 (5th Gr. 1980) (denying

certification because the 31 proposed class nenbers all worked
for the sanme conpany and lived in “a conpact geographical area”),

cert. denied, 449 U. S. 1113 (1981); Browne v. Sabatina, No. 89-

1228, 1990 W. 895, at *1 (E.D. Pa. Jan. 5, 1990) (Shapiro, J.)
(denying certification of 57 nenber class because the nenbers all

lived in “the sane area of Philadel phia”). Here, the class
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menbers are found in the five counties of Eastern Pennsylvania in
whi ch the Departnment of Public Welfare has instituted the
Heal t hChoi ces program Since this action chall enges provision of
services under that program it is appropriate to extend the
class to all of those counties (Phil adel phia, Bucks, Chester,

Mont gonery, and Del aware). \When “potential class nenbers are

| ocat ed t hroughout a nunber of counties . . . joinder . . . would

be inpracticable.” GCentry v. C& DG Co., 102 F.R D. 490, 493

(WD. Ark. 1984). Because “nenbers of the class are from|[a
sufficiently] disparate geographical area[]” it would be

difficult to join all the nmenbers. WIlcox, v. Petit, 117 F.R D

314 (D. Me. 1987)(citing Andrews v. Bechtel Power Corp., 780 F.2d

124, 131-32 (1st Cir. 1985)).
| f the class nenbers cannot easily be identified,

certification is appropriate. See Ardrey, 142 F.R D. at 110;

Westcott v. Califano, 460 F. Supp. 737, 745 (D. Mass. 1978)

aff'd, 443 U S. 76 (1979). It is possible but difficult to
identify and join each participant in the program whose services
have been term nated, reduced, or denied. Plaintiffs have net
the requirenent of nunerosity under Fed. R Cv. P. 23(a)(1).
1. COVMONALI TY AND TYPI CALI TY

Rul e 23(a) also requires the proposed representative to show
“questions of |aw or fact comon to the class,” Fed. R Gv. P.
23(a)(2), and clains “typical” of the class. Fed. R Gv. P.
23(a)(3). “Although Rule 23 establishes these two prerequisites

as separate and distinct, the anal yses overlap, and therefore
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t hese concepts are often discussed together.” Hassine v. Jeffes,

846 F.2d 169, 176 n.4 (3d Cr. 1988); see Droughn v. F.MC

Corp., 74 F.R D. 639, 642-43 (E.D. Pa. 1977). Both requirenents:

serve as gui deposts for determ ni ng whet her under particul ar
ci rcunmst ances nmi ntenance of a class action is econoni cal
and whether the named plaintiff’s claimand the class clains
are so interrelated that the interests of the class nenbers
will be fairly and adequately protected in their absence.
Ceneral Tele. Co., 457 U.S. at n. 13.

The inquiry is whether there is potential conflict between
clains of the representatives and ot her class nenbers. See

Ei senberg v. Gagnon, 766 F.2d 770, 786 (3d Cr.), cert. denied

sub nom, Winstein v. Eisenberqg, 474 U S. 946 (1985) (citing

Weiss v. York Hosp., 745 F.2d 786, 809 n.36 (3d Cr. 1984), cert.

deni ed, 470 U.S. 1060 (1985)).

Def endant’ s al | eged breach of duty is common to all proposed
cl ass nenbers; “denonstrating that all class nenbers are subject
to the sane harmw || suffice” to neet the conmonality

requirement. Baby Neal v. Casey, 43 F.3d 48, 56. Plaintiffs

al | ege that Houstoun has not assured that HVMOs performtheir

contractual obligations, conply with the requirenents of Title
XI X of the Social Security Act, and provide adequate notice to
Medi cal Assistance recipients under the Heal t hChoi ces program

Comment at ors have noted that cases chall engi ng the sane

unl awf ul conduct which affects both the naned plaintiffs and
the putative class usually satisfy the typicality

requi renment irrespective of the varying fact patterns
underlying the individual clains.

Baby Neal v. Casey, 43 F.3d at 58 (citing H Newberg & A
Conte, 1 Newberg on Class Actions 8 3.13 (1992) (hereinafter
Newberg & Conte).)

Regardl ess of the differing factual ways in which Houstoun’s
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al l eged breach affected the proposed class nenbers, they
chal | enge the sane conduct. The burden of establishing
commnal ity or typicality between the clains of the proposed
cl ass representatives and the class nenbers has been net. See
Fed. R Gv. P. 23(a)(2)-(3).
[11. ADEQUACY

The named cl ass nenbers nust “fairly and adequately protect
the interests of the class.” Fed. R Gv. P. 23(a)(4). The
adequacy requirenment focuses on whether the nanmed plaintiff has
“the ability and the incentive to represent the clains of the
cl ass vigorously, that he or she has obtai ned adequate counsel,
and that there is no conflict between the individual’s clains and
t hose asserted on behalf of the class.” Hassine, 846 F.2d at

179; see General Tele. Co., 457 U S. at 157 n.13.

The nmenbers of the class share the sane alleged injuries as
a result of defendant’s actions. No conflict of interest appears
to exi st between the naned representatives and ot her nenbers of
the class. The first class seeks to force Houstoun to assure
that the HM> will provide adequate notice. The second cl ass
seeks to have Houstoun assure that the HMOs wi |l provide
nmedi cal | y necessary services. Because the plaintiffs seek the
same injunctive relief as all nmenbers of the class, the court
“can find no potential for conflict between the clains of the

conpl ai nants and those of the class as a whole.” Hassine v.

Jeffes, 846 F.2d 169, 179 (3d Cr. 1988). Nevertheless, in order

to avoid any potential for conflict between the two cl asses, the
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court will certify Jamere Metts, Mary Kate Bugbee, Andrea

Appl egate, and Crystal WIIlianms as nanmed representatives for
Class A, and Daniel MIller, Danielle Wite, and Sandra Mt chel
as nanmed representatives for Class B. Since the naned
representatives are each nenbers of the respective cl asses, they
wi || adequately protect the interests of the class.

Plaintiffs’ counsel is adequate. See Wtzel v. Liberty Mit.

Ins. Co., 508 F.2d 239, 247 (3d GCr.) (“[T]he plaintiff’s
attorney nust be qualified, experienced, and generally able to

conduct the proposed litigation ...."”), cert. denied, 421 U.S.

1011 (1975). VWhile plaintiffs’ counsel seeks to represent two
cl asses, there appear to be no conflict of interest that would

disqualify themfromrepresenting both. See BM. G oup, Inc. v.

U S. Pizza, Inc.,1992 W 114958 at *2-*3 (E.D. Pa. 1982)

(refusing to disqualify a firmrepresenting both the plaintiffs
and the enpl oyer of one of the defendants because “any limting
effect seens slight and does not rise to the |evel of a materi al

[imtation.”)(quotations omtted), Reynolds v. National Foot bal

League, 584 F.2d 280, 286 (8th Cr. 1978) (theoretical conflicts
of interest do not require disqualification of counsel).
V. Rule 23(b) Requirenents

In addition to requirenments of Rule 23(a), plaintiffs nust
al so satisfy one of the requirenents of 23(b):

(b) Cdass Actions Miintainable. An action may be

mai ntai ned as a class action if the prerequisites of

subdi vision (a) are satisfied, and in addition:

(25 t he party opposing the class has acted or refused to act

-0-



on grounds generally applicable to the class, thereby making

appropriate final injunctive relief or correspondi ng

declaratory relief with respect to the class as a whol e[.]

Fed. R Gv. P. 23(b)(2).

Actions primarily seeking injunctive relief alnost automatically
satisfy this requirenent. "Wen a suit seeks to define the

rel ati onship between the defendant(s) and the world at |arge,
(b)(2) certification is appropriate.” Wiss, 745 F.2d at 811
Thi s | anguage of (b)(2) does not require that the defendant's
conduct be directed or damaging to every nenber of the class.
See 1 Newberg & Conte 8§ 4.11, at 4-37.

Fed. R Civ. P. 23(b)(2) ains to prevent prejudice to
absentees by mandating the putative class "denonstrate that the
interests of the class nenbers are so |ike those of the
i ndi vidual representatives that injustice will not result from
their being bound by such judgnent in the subsequent application
of principles of res judicata." Hassine, 846 F.2d at 179.

I njunctive actions, seeking to define the relationship between
t he defendant and the "world at large,” wll usually satisfy this
requirenent.

Fed. R Cv. P. 23(b)(2) is nost commonly invoked in civil
rights actions and other institutional reform cases receiving
class action treatnment. The plaintiffs assert that Houstoun has
failed to assure that the contracting HM>s performtheir
contractual obligations and provide tinely and adequate notice to
participants in the Heal thChoices program The action is for

injunctive relief, based on Houstoun’s alleged failure to act on
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grounds applicable to the class as a whole. The requirenent of
Fed. R Cv. P. 23(b)(2) is satisfied.
CONCLUSI ON

The two proposed classes neet the requirenents of
nunerosity, commonality, typicality, and adequate representation
of Fed. R CGv. P. 23. They also neet the requirenent of Fed. R
Cv. P. 23(b)(2) by alleging Houstoun's failure to act on grounds
generally applicable to the class as a whole. So long as the
cl asses have separate class representatives, they may be
represented by comon counsel. The court will certify the
cl asses proposed in the stipul ation.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMERE METTS, a minor, by his nother, : CVIL ACTI ON
Ki a Smack, MARY KATE BUGBEE, a m nor, :
by her parents, Mdlly and Todd Bugbee,
ANDREA APPLEGATE, a m nor, by her
parents Laurie and Gerard Appl egat e,
CRYSTAL W LLIAVMS, a mnor, by her
foster nother, Sharlene Wall, DAN EL
M LLER, a mnor, by his parents,
El i zabeth and George M|l er, DAN ELLE
VWH TE, a m nor by her nother, Mrsha
White, and SANDRA M TCHELL, :
individually an on behalf of all others:
simlarly situated :
V.

FEATHER O. HOUSTOUN © No. 97-4123
ORDER

AND NOW this 22nd day of Cctober, 1997, upon consideration
of plaintiffs’ notion for class certification, defendants’
response thereto, after a hearing in which counsel for both
parties were heard, and for the reasons stated in the attached
Menorandum it is hereby ORDERED that plaintiffs’ Mtion for
Class Certification under Fed. R Civ. P. 23(b)(2) is GRANTED
the follow ng classes are certified:

Cass A Janere Metts, Mary Kate Bugbee, Andrea

Appl egate, and Crystal WIIliams, on behalf of al
Pennsyl vani a residents in Phil adel phia, Bucks, Chester,
Mont gorrery, and Del aware counties who receive Medi ca
Assi st ance services through the Heal t hChoi ces program
whose Medi cal Assistance services are term nated,
reduced, or denied wthout tinely and adequate witten
notice inform ng them of the deci sion.

Class B: Daniel MIler, Danielle Wiite, and Sandra
Mtchell on behalf of all Pennsylvania residents in

Phi | adel phi a, Bucks, Chester, Montgonery, and Del aware
counti es who receive Medi cal Assistance services

t hrough t he Heal t hChoi ces program whose Medi cal

Assi stance services are term nated, reduced, or denied
because of defendant’s failure to assure the
Heal t hChoi ces HMOs apply the criteria required by Title
XI X of the Social Security Act to determ ne the nedica
necessity of the services.




Norma L. Shapiro, J.



